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Constructive Dismissal – What is It?

Over the past 20 years, employees have
tried to become more knowledgeable
about their employment rights.
Unfortunately, often employees, and
sometimes even employers, do not
fully understand these rights.

One often-misunderstood doctrine is
constructive dismissal.

No matter how an employee is hired,
the employee is employed under a

contract of employment, written or implied, with
the employer. As a contract, it cannot be unilateral-
ly altered by either the employer or the employee.
When an employer attempts to change the terms
of the employment contract, without the employ-
ee's consent, the employer may be considered to
have repudiated, or abandoned the employment
contract. That action has come to be known as a
constructive dismissal.

Not every change will give rise to a claim of con-
structive dismissal; the change must be fundamen-
tal.  In determining whether the change is funda-
mental, courts look at such factors as:

• the nature of the employer-employee relation-
ship

• the provisions of any written contract of employ-
ment between the employer and the employee (a
contract may specifically provide what will be, or
what will not be considered constructive dis-
missal), and

• the employer's action or actions.

Whether or not an act constitutes constructive dis-
missal is judged objectively by the court – paying
no attention to how the employee perceived the
action, or whether the employer intended to end
the employment relationship.
What ccan bbe cconsidered cconstructive ddismissal?

Any fundamental change in terms of employment
can result in an allegation of constructive dis-
missal. These circumstances would usually give
rise to claims for constructive dismissal:

• reduction in salary or benefits – except when the
reduction is minor;

• reduction in hours of work;

• reduction in job duties – realizing that employers
do have the ability to make reasonable alterations
to employees' duties in the course of business;

• geographic relocation – except where it can be
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Fetuses Can Now Sue
Expectant Mothers for
Injuries

In December 2005, the Alberta Maternal
Tort Liability Act made mothers liable to
their children for injuries suffered on or
after birth that were caused by a moth-
er's use or operation of a motor vehicle
during pregnancy if, at the time of the
use or operation, the mother was cov-
ered by automobile insurance.

The liability is limited to the amount of
insurance money that the child can recover under the mother's policy
as a creditor under section 635 of the Insurance Act. 

The Act is intended to partially sidestep the decision of the Supreme
Court of Canada in Dobson (Litigation Guardian) v. Dobson.  In
Dobson, the mother was involved in a vehicle accident when she was
27 weeks pregnant, suffering injuries that resulted in her child being
delivered by Caesarian section. The child also suffered prenatal
injuries causing permanent physical and mental impairment. The
child brought an action in negligence against the mother. 

The Supreme Court held that a child could not advance an action
in negligence against its mother for injuries suffered while in
utero for reasons of public policy related to privacy and autono-
my rights of women, and the difficulties inherent in articulating
a judicial standard of conduct for pregnant women. The duty
of a mother to her fetus was left as a moral obligation, without
compulsion by law. The Court suggested that the imposition
of any other duty was up to the legislators. 

On a limited basis, the Maternal Tort Liability Act imposes
such liability. This statute represents a dramatic step
towards recognition of the rights of the unborn in public
policy. 

For more information on this or other Insurance ques-
tions, contact Chad Brown at McLennan Ross’s
Edmonton office at 780.482.9209 or email
cbrown@mross.com.

pose of non-waiver agreements and reser-
vations of rights letters.

A non-waiver agreement is an agreement,
signed by the insured, which acknowl-
edges that the insurer has the right to deny
coverage, pending the results of its investi-
gation.  It is called a non-waiver agreement
because the insurance company is retaining
their right to waive coverage under the pol-
icy.

A non-waiver agreement allows the insur-
ance company to investigate, negotiate, set-
tle and/or defend the claim on behalf of the
insured and usually contains a clause that
says the insured will agree to repay the
insurance company for these steps if cover-
age is denied under the policy. If the insured
refuses to sign a non-waiver agreement, the
insurance company will usually issue a reser-
vation of rights letter stating that by investigat-
ing the claim the insurance company is not
admitting coverage and still has the ability to
deny coverage in the future.

A reservation of rights letter is a letter from the
insurance company to the insured, notifying the
insured that the insurance company is reserving its
right to deny coverage. The reservation of rights
letter is typically not signed or acknowledged by the
insured, which distinguishes it from the non-waiver
agreement.

An insured should be fully informed as to what they
are signing and understand the effect of a non-waiver
agreement and reservation of rights letter in the larger
context of their claim under the policy and in the con-
text of the duty of the insured to co-operate fully with
their insurance company who is investigating the claim.

For more information on insurance matters, contact
Alexis Moulton in our Edmonton office at 780.482.9239 or
email amoulton@mross.com.
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