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Facts 
Plaintiff subject to restrictive covenant that for 3
years after leaving employment he would not be
employed in the business of insurance brokerage
within the “Metropolitan City of Vancouver”

Employee began working as an insurance
salesman for another agency in Richmond and
was sued by former employer

Supreme Court of Canada refused to enforce or
re-write the restriction because “Metropolitan City
of Vancouver” was ambiguous

Employment Law Cases

Shafron v. KRG Insurance Brokers (Western) Inc.,                          
Supreme Court of Canada (2009)
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Principles 
Restrictive covenants are generally restraints of
trade and contrary to public policy

The onus is on the party seeking to enforce the
restrictive covenant to show that it is reasonable
(in activity, time, and geographic scope)

An ambiguous restrictive covenant is, by definition,
prima facie unreasonable and unenforceable

Shafron v. KRG Insurance Brokers (Western) Inc.,                          
Supreme Court of Canada (2009)

Employment Law Cases
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Principles (cont’d)

It is not appropriate for a court to “read down” a
defective restrictive covenant

Parties should not be uncertain about their restrictions

Employers should be discouraged from drafting
overly broad restrictive covenants with the prospect
that the court will simply read them down

Restrictive covenants in employment contracts are
scrutinized more rigorously than restrictive covenants
in a sale of a business

Employment Law Cases

Shafron v. KRG Insurance Brokers (Western) Inc.,                          
Supreme Court of Canada (2009)
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Implications 
Employers must exercise great care in drafting
restrictive covenants to ensure that the restrictions
are not only very clear but also reasonable in terms
of time, duration, and geography

You cannot count on a court to amend or shape a
covenant to fit what it thinks is reasonable

Employment Law Cases

Shafron v. KRG Insurance Brokers (Western) Inc.,                          
Supreme Court of Canada (2009)
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Piresferreira v. Ayotte and Bell Mobility, Ontario Superior
Court of Justice (2008)

Facts

Plaintiff assaulted by supervisor during argument

Supervisor received minor disciplinary reproach

Supervisor placed employee on Performance
Improvement Plan (PIP)

PIP required meetings with supervisor

Employee went on sick leave and never returned
to work

Employment Law Cases
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Piresferreira v. Ayotte and Bell Mobility, Ontario Superior 
Court of Justice (2008)

Facts (cont’d)

Company and supervisor liable for negligent 
infliction of emotional distress, mental suffering, 
and psycho-traumatic disability

Reasonably foreseeable that combination of 
yelling/swearing, assault, and threats of PIP would 
cause psychological injury

$50,000 in general damages, less contingencies

$500,000 for past and future wage loss, less 
contingencies

Employment Law Cases

McLennan Ross LLP 9

Piresferreira v. Ayotte and Bell Mobility, Ontario Superior 
Court of Justice (2008)

Principles 
Damages increased due to failures throughout
process

Employer unaware supervisor used verbal abuse as
motivational tool

Employer failed to conduct appropriate investigation

Employer downplayed severity of incident

Complainant placed on PIP immediately following
incident despite supervisor’s conduct

Employment Law Cases
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Piresferreira v. Ayotte and Bell Mobility, Ontario Superior
Court of Justice (2008)

Implications 
Significant Employer liability can arise from abusive
supervisors and poor investigations

Investigations must be thorough and impartial

Separate investigation from performance
management, particularly if occurring at same time

Assess appropriateness of employee andsupervisor
working together during investigation

Employment Law Cases
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Soost v. Merrill Lynch Canada Inc., Alberta Court of Queen’s Bench (2009)

Facts
Plaintiff a financial advisor paid by commission

Began employment with RBC Securities in 1993

Recruited by Merrill Lynch in 1998

Brought $70 to $80 Million in business with him,
which he built up to $150 Million

Employee terminated for cause on May 18, 2001,
based on various alleged misconduct

No time given to inform clients

Employment Law Cases
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Soost v. Merrill Lynch Canada Inc., Alberta Court of Queen’s Bench (2009)

Facts (cont’d)

Found employment 3 weeks after termination, only
brought $10 million in business with him

On December 31, 2001, Plaintiff left the business as
commission was too low to continue

Employment Law Cases
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Soost v. Merrill Lynch Canada Inc., Alberta Court of Queen’s Bench (2009)

Principles 
No just cause

− Misconduct was not proportionate to employee’s stature

− Clients didn’t lose anything

− Employee should have been warned

− 3-week delay in acting on alleged cause undermined claim

Employer was unfair and insensitive claiming cause,
but not malicious or outrageous

Failing to give employee even short notice or
opportunity to resign had big impact on his business

Employment Law Cases
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Soost v. Merrill Lynch Canada Inc., Alberta Court of Queen’s Bench (2009)

Principles (cont’d)

Employer knew Plaintiff would suffer significant
damage to reputation if terminated without notice

Significant damages awarded:
− $600,000 for reasonable notice (12 months)

− $1.6 Million for lost business/goodwill & reputation

− Nothing for defamation, intentional interference with economic
relations, or punitive damages

Court extended damages for the manner of dismissal
(from Honda case) beyond mental suffering

Employment Law Cases
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Soost v. Merrill Lynch Canada Inc., Alberta Court of Queen’s Bench (2009)

Implications 
“Wallace” damages not necessarily dead

Significant damages for manner of dismissal 
continue to be granted

Courts will be creative to punish “bad” Employers
and/or compensate sympathetic employees

Delay in acting upon conduct considered to be just
cause can undermine the court’s interpretation of
whether it is just cause

Employment Law Cases
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Renaud v. Graham, Ontario Supreme Court of Justice (2009)

Facts

Renaud hired Graham as real estate agent

Agreed to provide Graham with the training needed
to become licensed, and salary during training

If Graham resigned prior to expiry of contract and
joined a competitor, he would pay Renaud $20,000
as estimate of training costs

Prior to expiry of his contract, Graham resigned and
joined competitor

Renaud successfully sued for $20,000

Employment Law Cases

McLennan Ross LLP 17

Principles 
$20,000 was genuine estimate of loss Renaud
would suffer if Graham resigned

Payback provision not unreasonable restraint on
Graham’s ability to work

Graham not prohibited from working for competition

Payback provision simply required Graham to
reimburse training costs

Employment Law Cases

Renaud v. Graham, Ontario Supreme Court of Justice (2009)
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Implications 
Employers can require employees to pay back
training, education, or relocation costs if they leave
employment prior to Employer receiving benefit of
expenditures

Be careful drafting such agreements

Should be entered into before the Employer has
agreed to pay the costs and must have expiry date 

Employment Law Cases

Renaud v. Graham, Ontario Supreme Court of Justice (2009)
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Ling v. Unity Builders Inc., Alberta Court of Queen’s Bench (2008)

Facts 
Ling hired as GM for corporation operating as part of
a group of related corporations (Unity Builders Group) 

Contract with the corporation provided for 2 months’
termination notice

Appointed GM of two other corporations in the Unity
Builders Group, 1.5 years later

Title changed to President of the 3 corporations

Employment Law Cases
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Ling v. Unity Builders Inc., Alberta Court of Queen’s Bench (2008)

Facts (cont’d) 

Fired a few months later

Paid 3 months’ salary in lieu of notice

Sued the Unity Builders Group for wrongful dismissal

Unity Builders Group was the “real” Employer

Original contract no longer enforceable

Employment Law Cases
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Ling v. Unity Builders Inc., Alberta Court of Queen’s Bench (2008)

Principles 

Possible to have joint or common Employers

Depending on corporate structure, changes in
employee’s duties / responsibilities may also 
change Employer

Employment contract no longer enforceable if “real”
Employer has changed

Employment Law Cases
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Ling v. Unity Builders Inc., Alberta Court of Queen’s Bench (2008)

Implications 
With modern corporate conglomerates:

− Take care in choosing corporate Employer for
employment contract purposes

− New employment contract should be entered into
or previous one amended when employee’s role
changes significantly

Employment Law Cases
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Lippa v. Can-Cell Industries Inc., Alberta Court of Queen’s Bench (2009)

Facts 

Employee terminated after being absent for 5
months due to a disability

Employee had been denied disability benefits by
insurer, but was still in appeal process

At time of termination, Employer had no current
medical information about the employee’s ability
to return to work

Employment Law Cases
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Lippa v. Can-Cell Industries Inc., Alberta Court of Queen’s Bench (2009)

Facts (cont’d)

Employer claimed employee had either abandoned
position or frustrated employment contract

Employee was wrongfully dismissed and awarded
9 months of salary plus bonus

Court refused to deduct settlement obtained by
employee from the disability insurer from the
reasonable notice award

Employment Law Cases
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Lippa v. Can-Cell Industries Inc., Alberta Court of Queen’s Bench (2009)

Principles
To prove frustration, Employer must have medical info.
showing Employee unable to work in foreseeable 
future at time of decision to terminate

Wrongfully dismissed employees are entitled to pay in
lieu of reasonable notice, even if they are unable to
work at the time of termination

If employee contributes to disability insurance
premiums, Employer may not be able to deduct benefits
received from pay in lieu of notice which is owing

Employment Law Cases
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Lippa v. Can-Cell Industries Inc., Alberta Court of Queen’s Bench (2009)

Implications
Employers must stay in touch with disabled 
employees and require updated medical reporting
(either to themselves or their insurer)

Denial of benefits by disability insurer does not
automatically mean employee is capable of working

Failure to return to work does not mean employee
abandoned position

Seek legal advice prior to any termination for
frustration

Employment Law Cases
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McKee v. Reid’s Heritage Homes Ltd., Ontario Court of Appeal (2009)

Facts

In-house sales agent terminated after 18 years

He sued, was found to be an employee, and was
awarded 18 months' pay

Employer appealed

Ontario Court of Appeal agreed the sales agent was
an employee

Employment Law Cases
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McKee v. Reid’s Heritage Homes Ltd., Ontario Court of Appeal (2009)

Principles 
In reaching its decision, the Court recognized
“dependent” contractors as a category between
employees and independent contractors

Exclusivity is the key difference between dependent 
and independent contractors

Dependent contractors are entitled to reasonable
termination notice

Important to protect the economically vulnerable

Employment Law Cases
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McKee v. Reid’s Heritage Homes Ltd., Ontario Court of Appeal (2009)

Implications 
Contractors may be entitled to notice of termination

Contractor agreements should address termination
rights

Courts look at reality of relationship when deciding
between contractor and employee

Unclear how much termination notice dependent
contractors should be entitled to vs. employees

Employment Law Cases
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Occupational Health &
Safety Cases



McLennan Ross 2009 Employment Law Year in Review 
Seminar 11

McLennan Ross LLP 31

R. v. Bruce Power Inc., Ontario Court of Appeal (2009)

Facts

OHS charges laid against Employer and 2 of its
supervisors regarding serious injury of a worker 

Immediately after injury, Employer sought advice
from external counsel 

Counsel instructed it to conduct internal investigation
and provide report detailing investigation, to be used
by counsel in providing legal advice  

Employer instructed to claim documents privileged

Occupational Health & Safety Cases
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R. v. Bruce Power Inc., Ontario Court of Appeal (2009)

Facts (cont’d)

“Confidential” draft report circulated to internal
investigators, including managers and union official
with instructions not to disclose and to return or
destroy draft

Despite clear instructions, union official provided copy
to MOL Inspector who attempted to enter report into
evidence at trial

Employer claimed solicitor-client privilege and
litigation privilege over report and brought a motion
for a stay of the prosecution

Occupational Health & Safety Cases
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R. v. Bruce Power Inc., Ontario Court of Appeal (2009)

Principles 
Internal investigations can be shielded from use in
subsequent prosecutions if steps taken to create
“privilege”

If Crown improperly obtains privileged internal 
investigation documents, prosecution might 
be stayed

Occupational Health & Safety Cases



McLennan Ross 2009 Employment Law Year in Review 
Seminar 12

McLennan Ross LLP 34

R. v. Bruce Power Inc., Ontario Court of Appeal (2009)

Implications
To protect against internal reports being used
against Employers:

− Legal counsel should commission the report

− When report commissioned, should be clear that report 
prepared in anticipation of potential litigation 

− Clear that investigation and reports subject to solicitor-
client privilege, litigation privilege and confidentiality

− Any disclosure of report must be limited, through counsel,
and does not constitute waiver

Occupational Health & Safety Cases
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Human Rights & 
Privacy Cases
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Faldareau v. Ferguson Moving (1990) Ltd. (c.o.b. Ferguson 
Moving and Storage), B.C. Human Rights Tribunal (2009)

Human Rights & Privacy Cases

Facts 
Single father with sole custody of 10-year-old son
employed as a mover

He would not allow son to be home alone on
weekdays after school, and when necessary,
made school care arrangements

When hired, employee knew job required irregular
hours, including occasional overtime  
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Faldareau v. Ferguson Moving (1990) Ltd. (c.o.b. Ferguson 
Moving and Storage), B.C. Human Rights Tribunal (2009)

Human Rights & Privacy Cases

Facts (cont’d) 

Several months later, employee advised Employer
he would finish a moving job that started before 4:00
p.m., but would not start new job at or after 4:00 p.m.

Wanted to select jobs so he could be home with son 

Not acceptable to Employer; employee terminated 

Employee filed HR complaint for discrimination on
basis of family status

McLennan Ross LLP 38

Faldareau v. Ferguson Moving (1990) Ltd. (c.o.b. Ferguson 
Moving and Storage), B.C. Human Rights Tribunal (2009)

Human Rights & Privacy Cases

Principles 
This type of discrimination requires "a serious
interference with a substantial parental or other
family duty or obligation”

No human right to refuse overtime

Employee’s situation not outside ordinary parental
obligations that juggle employment demands

Employer not required to accommodate the single
father

HR complaint was dismissed 
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Faldareau v. Ferguson Moving (1990) Ltd. (c.o.b. Ferguson 
Moving and Storage),  B.C. Human Rights Tribunal (2009)

Human Rights & Privacy Cases

Implications
An Employer is likely justified in requiring employees
to work overtime to meet business obligations

To trigger accommodation, overtime must cause
“substantial interference” with family obligations

Normal demands of juggling child care alone do not
qualify as “substantial” parental obligations 
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Rawleigh v. Canada Safeway, Alberta Human Rights Tribunal (2009)

Facts 

27 year employee worked as a general clerk

Sought exemption from night shift work to be at
home for wife with a degenerative eye condition

Employer offered accommodation as cashier
which did not require night shift work

Employee refused and requested status change
to restricted part time, which reduced work hours

Alleged discrimination based on family status

Human Rights & Privacy Cases
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Rawleigh v. Canada Safeway, Alberta Human Rights Tribunal (2009)

Principles
Broad definition of family status: “the status of
being related to another person by blood, marriage
or adoption”

Employer’s policy requiring night shift work arose
out of CA and based on genuine business reasons

Application to Rawleigh’s unique circumstances
rendered policy discriminatory

Employer failed to accommodate to point of undue
hardship

Human Rights & Privacy Cases
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Rawleigh v. Canada Safeway, Alberta Human Rights Tribunal (2009)

Implications
Accommodation process critical to outcome if 
complainant denied preferred solution

Employer must be able to prove all options were
considered and have concrete proof they are not 
viable

Discrimination for family status broadly interpreted
which may open avenues to variety of claims

Human Rights & Privacy Cases
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Coast Mountain Bus v. CAW – Canada, B.C. Supreme Court (2009)

Facts 
Employer implemented Attendance Management 
Program (“AMP”)

AMP identified employee absence which 
exceeded average attendance rate

If no attendance improvement, medical evidence 
as to employee’s fitness to Return to Work 
(“RTW”) required, including whether 
accommodation needed

Human Rights & Privacy Cases

McLennan Ross LLP 44

Coast Mountain Bus v. CAW – Canada, B.C. Supreme Court (2009)

Facts (cont’d)

Medical information only seen by employer’s 
Occupational Health group handling RTW 

If medical evidence showed employee fit to RTW 
without restrictions, employer set attendance 
expectations for 2-year period

Employer considered individual circumstances of 
each employee

Human Rights & Privacy Cases
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Coast Mountain Bus v. CAW – Canada, B.C. Supreme Court (2009)

Principles
Employer entitled to implement AMP which set  
threshold attendance levels

These cannot be arbitrary

Program should be flexible and based on 
accommodation principles

Employees with disabilities to be treated on 
individual basis

Human Rights & Privacy Cases
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Coast Mountain Bus v. CAW – Canada, B.C. Supreme Court (2009)

Implications
Good news decision for Employers
Employer has right to monitor, manage, and require 
employee attendance
Employer not required to employ absent employees 
indefinitely
If absence due to disability, employer must consider 
and meet its duty to accommodate to point of undue 
hardship
AMP should allow parties to discuss accommodation of 
disability at any stage of AMP

Human Rights & Privacy Cases
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Government of British Columbia v. BCGSEU, 
B.C. Court of Appeal (2008)

Facts 
Employee of B.C. Liquor Distribution Branch
began to steal alcohol from the store he managed

When confronted, he admitted thefts, confessed to
being an alcoholic, and entered rehab at his own
cost, which was successful

Employee terminated for theft and union grieved

Arbitrator upheld termination, but alcoholism was
a mitigating factor in employer’s choice of discipline

Human Rights & Privacy Cases
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Government of British Columbia v. BCGSEU, 
B.C. Court of Appeal (2008)

Facts (cont’d)

Union appealed decision to LRB & argued
termination should be assessed under non-culpable
framework
LRB concluded the disease of alcoholism is a
physical or mental disability
− Employee’s dismissal by the employer was therefore 

prima facie discriminatory
− Employer could have accommodated employee by 

means other than termination

Employer appealed

Human Rights & Privacy Cases
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Government of British Columbia v. BCGSEU, 
B.C. Court of Appeal (2008)

Principles
Critical question is whether employer’s decision was
influenced by the employee’s disability  

The essence of discrimination is the arbitrary
imposition of a negative impact upon a person/group

Here, decision to terminate was not arbitrary, but
related to the individual’s employment misconduct –
treated the same as any thief would be

Irrelevant that conduct may have been influenced by
alcohol dependency

Human Rights & Privacy Cases
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Government of British Columbia v. BCGSEU, 
B.C. Court of Appeal (2008)

Implications

Human rights legislation is not designed to prohibit
Employers from terminating an employee for a crime
related to his/her employment

An employee’s dismissal for theft is not absolved 
by virtue of physical or mental disability

Human Rights & Privacy Cases
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Imperial Oil Limited v. Communications, Energy & Paperworkers Union         
of Canada , Local 900, Ontario Court of Appeal (2009)

Facts 
After Entrop, Imperial Oil investigated new drug
testing technologies to identify current cannabis
impairment

Imperial received expert advice that oral fluid (saliva)
drug testing could show current impairment

Effective July 2003, Imperial resumed random drug
testing of safety-sensitive employees, using oral fluid
testing technology, at an Ontario facility

Human Rights & Privacy Cases
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Imperial Oil Limited v. Communications, Energy & Paperworkers Union         
of Canada , Local 900, Ontario Court of Appeal (2009)

Facts (cont’d)

The union said the testing violated its collective
agreement, and an Ontario arbitrator agreed

The Ontario Court of Appeal dismissed Imperial’s
further appeal which was based on a variety of 
technical and evidentiary grounds, including 
issues with the Canadian Model 

Human Rights & Privacy Cases
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Imperial Oil Limited v. Communications, Energy & Paperworkers Union         
of Canada , Local 900, Ontario Court of Appeal (2009)

Principles  
Unless reasonable grounds can be shown, or union
agreement can be obtained, employers in Ontario
will not be able to impose random testing on their
workers even if it is using a test that indicates only
current impairment

Human Rights & Privacy Cases
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Imperial Oil Limited v. Communications, Energy & Paperworkers Union         
of Canada , Local 900, Ontario Court of Appeal (2009)

Implications  
Alberta and northern employers will have difficulty
implementing any kind of random alcohol or drug
testing scheme without either union agreement or
proof of reasonable grounds for doing so in the
particular workforce  

Human Rights & Privacy Cases
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Ottawa (City) v. Ottawa-Carleton Public
Employees Union, Local 503, Ontario Arbitration (Simmons, 2008)

Facts 
Municipal Employer operating long-term care facility

Employer found knapsacks containing stolen goods
on its premises and fired knapsack-owner for theft

Union argued evidence taken from knapsacks was
inadmissible because the Employer violated s. 8 of 
the Charter - the right to be secure against 
unreasonable search and seizure

Human Rights & Privacy Cases
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Ottawa (City) v. Ottawa-Carleton Public
Employees Union, Local 503, Ontario Arbitration (Simmons, 2008)

Principles 
Charter does not apply to employment relationship
between private parties

Charter does not apply when government Employer
exercises its private rights under contractual 
employment relationship

Employees have lower reasonable expectation of
privacy in public areas

Expectation of privacy must be balanced against
Employer’s legitimate management rights

Human Rights & Privacy Cases
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Ottawa (City) v. Ottawa-Carleton Public
Employees Union, Local 503, Ontario Arbitration (Simmons, 2008)

Implications
Employees entitled to a measure of privacy, but
reasonable for Employers to search items left
unattended in public areas, particularly if employees:
− Have been warned not to leave personal belongings 

in the area

− Have been provided with secure area to store 
personal belongings

Government employees are not entitled to increased 
privacy rights

Human Rights & Privacy Cases
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George Byma and Burnswest, Alberta Information 
and Privacy Commissioner (2009)

Facts 
Former Employer advised prospective Employer 
that complainant:
− Capable at first but had not lived up to expectations
− Made mistakes
− “Stole” or wasted time
− Would not hire her again in a million years

Complainant alleged former and prospective
Employers breached privacy legislation

Human Rights & Privacy Cases
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George Byma and Burnswest, Alberta Information
and Privacy Commissioner (2009)

Facts (cont’d) 

Former Employer failed to respond to request for
access to personal information

Privacy Commissioner found reference provided and
collected in accordance with privacy legislation

Former Employer breached legislation by failing to
respond to access request

Privacy Commissioner also commented on evidence
needed to prove full search of records was done in
response to access request

Human Rights & Privacy Cases
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Principles
Former Employers do not need consent to provide
references to prospective Employers as long as they
truthfully discuss employment related information

Prospective Employers can collect same information
without consent to evaluate employee for employment

Neither former nor prospective Employer needs to
provide applicant with notice of reference

Organizations must respond to access requests or 
will be found to have breached privacy legislation

George Byma and Burnswest, Alberta Information 
and Privacy Commissioner (2009)

Human Rights & Privacy Cases
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Implications
Consent not needed for references

Ensure references are truthful and limited to 
work-related comments

Keep notes of references, but ask reference provider
whether the reference is “confidential”

When responding to access requests keeps notes 
about how and where you searched for records

George Byma and Burnswest, Alberta Information
and Privacy Commissioner (2009)

Human Rights & Privacy Cases
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Arbitration Cases

McLennan Ross LLP 63

Stirling Heights v. SEIU, Ontario Arbitration (Levinson, 2009)

Facts
Employee took lengthy medical leave after making
several unusual harassment complaints against
Employer

Employee continued to display unusual behaviour
during leave

Ultimately employee certified fit to return to work

Employer remained concerned about employee’s
mental health

Arbitration Cases
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Stirling Heights v. SEIU, Ontario Arbitration (Levinson, 2009)

Facts (cont’d)

Employer refused to allow employee to return to 
work and gave her option of providing further 
medical information or undergoing IME

Employee refused to cooperate and claimed the 
Employer had dismissed her

Arbitration Cases
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Principles
Employer has right and obligation to satisfy itself  
employee is fit to work
Since employee had been absent due to illness, she 
had onus to establish her fitness
Employee’s strange behaviour gave Employer 
reasonable grounds to request additional medical 
information
Having communicated the basis for its concern,
Employer had no obligation to prepare list of specific
questions for employee’s physician

Arbitration Cases

Stirling Heights v. SEIU, Ontario Arbitration (Levinson, 2009)

McLennan Ross LLP 66

Implications
Employers can request proof of fitness for work, 
but must have reasonable and probable grounds for 
doing so

Much easier to establish such grounds when the
employee has been absent for a significant period
of time

Arbitration Cases

Stirling Heights v. SEIU, Ontario Arbitration (Levinson, 2009)
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Independent Electricity System Operator v. Society 
of Energy Professionals, Ontario Arbitration (Albertyn, 2009)

Facts 
Employee put on notice of substandard performance
in a number of respects 

After additional warnings, employee was advised his
job was in jeopardy if he did not improve

Employee then put on formal 6-month review program

After 3 months, performance didn’t improve

Employee dismissed & termination upheld after
lengthy hearing

Arbitration Cases

McLennan Ross LLP 68

Principles
Arbitrator found employee’s performance did not 
meet the requirements reasonably expected of him, 
justifying the dismissal

Employer’s failure to continue the review program 
for the full 6 months was not fatal, because the 
employee had not shown improvement in the first 
3 months

Arbitration Cases

Independent Electricity System Operator v. Society 
of Energy Professionals, Ontario Arbitration (Albertyn, 2009)

McLennan Ross LLP 69

Implications
Termination of employees for substandard
performance is possible (even union employees), but
should be preceded by coaching, written warnings,
further training (where appropriate) and a final warning
that the employee must improve or will be dismissed

An Employer who terminates a substandard union
employee should expect a grievance and, quite possibly,
a lengthy arbitration process

Arbitration Cases

Independent Electricity System Operator v. Society 
of Energy Professionals, Ontario Arbitration (Albertyn, 2009)
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B.C. (Ministry of Public Safety) v. B.C. Government & Service
Employees’ Union, B.C. Arbitration (Steeves, 2009)

Facts 
Employee intentionally and repeatedly released
unauthorized information via email to more than 
one media "tip line” regarding health and safety
issues in correctional institute

Employee had lengthy service without any recorded
discipline

Actions worthy of discipline, but did not warrant
dismissal and Arbitrator referred issue of 
punishment back to the parties 

Arbitration Cases
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B.C. (Ministry of Public Safety) v. B.C. Government & Service
Employees’ Union, B.C. Arbitration (Steeves, 2009)

Facts (cont’d)

Damages in lieu of reinstatement might be appropriate

Employee's conduct raised question as to whether 
he should remain in supervisory position. Demotion
more appropriate

Arbitration Cases
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Principles
A higher standard is expected in those industries
where confidentiality of information is an important 
requirement of the work 

Must always consider gravity of offence along with
employee’s history (i.e. no prior disciplinary record
and apology given)

Discipline must be consistent with other similar cases

Actions must be “vitriolic, obsessive or extreme” in
order to warrant dismissal

Arbitration Cases

B.C. (Ministry of Public Safety) v. B.C. Government & Service
Employees’ Union, B.C. Arbitration (Steeves, 2009)
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Implications
Duty of loyalty owed by employees is significant but 
not absolute 

Employers must balance their interests with those of
employees and public in regard to the exposure of 
any “wrongdoing”

Dismissal cannot be automatic response to
“whistle blowing”, otherwise interests of Employers
and public not served because employees will fear 
losing their jobs if “wrongdoing” is exposed

Arbitration Cases

B.C. (Ministry of Public Safety) v. B.C. Government & Service
Employees’ Union, B.C. Arbitration (Steeves, 2009)
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Keating v. Ontario Ministry of Community Safety 
and Correctional Services, Ontario Arbitration (O’Neil, 2009)

Facts 
Employee, manager of a provincial jail, charged with
criminal harassment

Employee’s charge and position at jail were reported
in newspaper

Employer interviewed employee

Employee, on advice of his criminal lawyer, refused to
answer any questions about events giving rise to
criminal charge

Arbitration Cases
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Facts (cont)

Employee’s refusal was based on his Charter right
against self-incrimination

Employee believed he could not be compelled to give
evidence that would incriminate him

Employer acted on the evidence it obtained from
others during its investigation and terminated 
employee’s employment

Arbitrator found employee had to answer Employer’s
questions during Employer investigation

Arbitration Cases

Keating v. Ontario Ministry of Community Safety 
and Correctional Services, Ontario Arbitration (O’Neil, 2009)
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Principles
Employee did not have a right to avoid answering
Employer’s questions  - the questions had nothing 
to do with the criminal charge against him

Arbitration Cases

Keating v. Ontario Ministry of Community Safety 
and Correctional Services, Ontario Arbitration (O’Neil, 2009)
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Keating v. Ontario Ministry of Community Safety 
and Correctional Services, Ontario Arbitration (O’Neil, 2009)

Implications
During Employer disciplinary investigations, 
employees may not be able to refuse to answer 
questions – provided that the answers will not be 
used for other purposes

Arbitration Cases
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EV Logistics v. Retail Wholesale Union, Local 580, 
B.C. Arbitration (Laing, 2008)

Facts 
Employee discharged for creation of blog containing
racist and offensive material

Blog clearly identified employee’s Employer by name

After the Employer’s discovery of the blog, the
employee removed it and replaced it with an apology

Employee had history of mental illness

Termination found to be excessive response 

Arbitration Cases
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Principles
Mitigating factors such as youth, a clean disciplinary
record, & a sincere apology may be enough to offset 
off-duty conduct with potentially harmful effects for
Employer’s business interests 

Absence of specific reference to Employer and 
negative comments about Employer’s operations
in blog make it more difficult to justify dismissal 

Arbitration Cases

EV Logistics v. Retail Wholesale Union, Local 580, 
B.C. Arbitration (Laing, 2008)
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Implications
Reprehensible off-duty conduct may not justify
termination even where great potential damage to 
the Employer’s business interests exists

Employees are afforded a certain degree of freedom
in off-duty creation of blogs, or posts on social 
networking sites, such as Facebook or Twitter, so 
long as statements do not directly attack the Employer

Arbitration Cases

EV Logistics v. Retail Wholesale Union, Local 580, 
B.C. Arbitration (Laing, 2008)
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City of Ottawa v. Ottawa Professional Firefighters Association, 
Ontario Divisional Court (2009)

Facts 
Employer implemented a policy requiring firefighters
to consent to having mandatory criminal records
checks every 3 years

Arbitrator found the Employer could not unilaterally
implement such a policy

On appeal, Court found that there were no
circumstances when Employer could require
employees to consent to criminal records checks

Arbitration Cases
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City of Ottawa v. Ottawa Professional Firefighters Association, 
Ontario Divisional Court (2009)

Principles 
Employers may have difficulty implementing policies
requiring mandatory criminal records checks for
existing employees

Arbitrator and court did not comment on policy of 
requiring criminal records checks as condition of 
employment

Arbitration Cases
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City of Ottawa v. Ottawa Professional Firefighters Association, 
Ontario Divisional Court (2009)

Implications 
Policies requiring criminal records checks may be
under attack by employees and unions

Unionized employers may want to negotiate these
provisions with unions 

Arbitration Cases
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Alberta (Health Services) and H.S.A.A. (Re Munro), 
Alberta Arbitration (Price, 2009)

Facts 
Employee terminated for innocent absenteeism - MS

Employee’s LTD claim accepted beyond 24 month
initial assessment period

Medical reports indicated Employee would continue to
be unable to Return to Work, and Employer relied on
these reports in terminating employee

Employee grieved, and termination overturned at
arbitration

Arbitration Cases
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Alberta (Health Services) and H.S.A.A. (Re Munro), 
Alberta Arbitration (Price, 2009)

Principles 
Employer had just cause to terminate employee for
non-culpable absenteeism

But termination null and void due to non-compliance
with agreed disciplinary procedures

Employee dismissed without warning, notice, meeting,
or union representation

Arbitrator: reasonable to interpret “discipline” as
including non-culpable dismissals

Arbitration Cases
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Alberta (Health Services) and H.S.A.A. (Re Munro), 
Alberta Arbitration (Price, 2009)

Principles (cont’d)

Employees facing discipline for culpable conduct
entitled to meeting and to union representation

Absurd not to extend same fundamental rights to
employee facing dismissal for non-culpable reasons

Employee entitled to damages for loss of dignity 
caused by Employer being unduly insensitive

Arbitration Cases
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Alberta (Health Services) and H.S.A.A. (Re Munro), 
Alberta Arbitration (Price, 2009)

Implications 
This decision appears to confuse culpable and non-
culpable terminations

Terminating for non-culpable absenteeism may be
subject to same procedures as for discipline

Employers may wish to address non-culpable
absenteeism in CBA to distinguish from discipline

Careful consideration and justification always required
when terminating for non-culpable absenteeism

Arbitration Cases
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Facts

As a result of an arbitration award, City required to
pay certain employees retroactive pay

City then determined that it had overpaid some
employees and initiated a process to recover those
funds

City did not have the consent of the Association
or the individuals to make payroll deductions

Association grieved, claiming return of all monies
collected, damages and arbitration costs

Arbitration Cases

City of Calgary and Calgary Fire Fighters Local 255, 
Alberta Arbitration (Pollock, 2009)
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Principles
Arbitration panel said City was entitled to collect
overpayment but its process was flawed
It failed to obtain employee consent prior to making
payroll deductions as required by ESC
Section 12 of the Employment Standards Code, 
which deals with the process of payroll deductions,
set-offs and claims against the earnings of 
employees, applies to unionized settings and 
collective agreements

Arbitration Cases

City of Calgary and Calgary Fire Fighters Local 255, 
Alberta Arbitration (Pollock, 2009)
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Principles (cont’d)

But, as City acted in good faith and had right to
recover, no basis for return of the monies or any
interest payable to employees

Majority of panel found because an Association 
right had been breached, entitled to general
damages, which were awarded in the amount 
of $5,000

Arbitration Cases

City of Calgary and Calgary Fire Fighters Local 255, 
Alberta Arbitration (Pollock, 2009)
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City of Calgary and Calgary Fire Fighters Local 255, 
Alberta Arbitration (Pollock, 2009)

Implications 
Employee consent is the safest approach to
employee deductions

The Employment Standards policy of allowing
Employers to deduct for overpayments occurring
within 6 months might not apply in unionized
settings, requiring Employers to grieve to recover
overpayments

Arbitrators continue to award general damages for
breaches of a collective agreement

Arbitration Cases
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Labour Relations             
Board Decisions

McLennan Ross LLP 93

Plourde v. Wal-Mart Canada, Supreme Court of Canada (2009)

Facts 
A Wal-Mart store in Quebec was certified

Union and Employer unable to negotiate first
collective agreement

Union requested appointment of an arbitrator to
arbitrate first collective agreement

Same day as Union’s request was made,
Wal-Mart announced the store would close 
in 3 months

Labour Relations Board Decisions
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Plourde v. Wal-Mart Canada, Supreme Court of Canada (2009)

Facts (cont’d)

Weeks before scheduled closing date, Wal-Mart told
employees their employment would be ending
immediately

Employees argued that their termination occurred
because they had supported the union and were
union activists

Quebec Labour Commission and courts found that
Wal-Mart’s reason for closing was genuine

The Supreme Court agreed

Labour Relations Board Decisions
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Plourde v. Wal-Mart Canada, Supreme Court of Canada (2009)

Principles
Employers may choose to cease operations and
terminate employees after becoming unionized
SCC recognized that labour legislation is a
balance between employee rights and Employer
rights – not all rights favour unions/employees
This decision may not have full application
outside Quebec, because of specific provision in
Quebec labour law

Labour Relations Board Decisions

McLennan Ross LLP 96

Plourde v. Wal-Mart Canada, Supreme Court of Canada (2009)

Implications 
Supreme Court acknowledges an Employer’s right to
make business decisions, even when certified

Supreme Court also recognizes that Employers have
rights in, and are entitled to protection through,
labour legislation

Labour Relations Board Decisions
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Old Dutch Foods v. UFCW 401, Alberta Labour Relations Board (2009)

Facts 
Employer successfully resisted a union security
clause in its CBA for almost 40 years

During a lockout, the Union filed an ULP complaint
challenging Employer’s refusal to agree to
mandatory deduction of union dues (i.e. the 
“Rand formula”)

Union argued Alberta Code’s failure to require the
Rand formula violated freedom of association
under the Charter

Labour Relations Board Decisions
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Old Dutch Foods v. UFCW 401, Alberta Labour Relations Board (2009)

Principles 
Based on BC Health Services, the Board confirmed
that freedom of association protects the process of
collective bargaining

Board also cited SCC authority for the proposition
that the payment of dues constitutes a form of
association

From this, the Board inferred that Rand formula is
included within the protection that freedom of 
association affords

Labour Relations Board Decisions
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Old Dutch Foods v. UFCW 401, Alberta Labour Relations Board (2009)

Principles (cont’d) 

Board opined that absence of a mandatory Rand 
formula in the Code financially weakens unions and 
enfeebles their ability to secure a fair outcome 
regarding workplace issues

Based on these considerations, Board declared that 
the Alberta Code violated freedom of association 

Labour Relations Board Decisions
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Old Dutch Foods v. UFCW 401, Alberta Labour Relations Board (2009)

Implications 
Most Alberta collective agreements already contain
the Rand formula or some stronger type of union
security clause (e.g. mandatory membership)

Inclusion of a mandatory Rand formula in the Code
may make it easier for unions to secure first 
collective agreements

More importantly, this case reveals Board’s
willingness to take an expansive view of the protection
that freedom of association affords collective bargaining

Labour Relations Board Decisions
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Armstrong v. Boilermakers Local Lodge No. 146, 
Alberta Court of Queen’s Bench (2009)

Facts 
Armstrong was Boilermakers’ Union member

He accepted management position with a
construction management company that did not
directly employ unionized employees

Union told him he had no right to counsel at the
Union discipline hearing, but later said they would
have allowed it if he had asked

He didn’t attend hearing and was fined $5,000

LRB upheld discipline, but Court overturned it

Labour Relations Board Decisions
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Armstrong v. Boilermakers Local Lodge No. 146, 
Alberta Court of Queen’s Bench (2009)

Principles 
Union failed to comply with member’s right to legal
counsel at discipline hearing – irrelevant that member
did not request it

Union cannot discipline a member working non-union
unless the Union can supply reasonable alternate 
employment

Since the non-union job was not comparable to the
jobs available under the Union’s CBA, Union not able
to provide reasonable alternate employment & unable
to discipline

Labour Relations Board Decisions
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Armstrong v. Boilermakers Local Lodge No. 146, 
Alberta Court of Queen’s Bench (2009)

Implications 
Case highlights important constraints upon unions
punishing their members who work for non-union
companies, particularly if in management positions

Decision is being appealed

Labour Relations Board Decisions
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UA Local 488 and IBEW Local 424 v. Firestone Energy Corporation,
Alberta Labour Relations Board (2009)

Facts 
Employer and union, CLAC, entered a renewal
collective agreement before the “open period” began

Employees voted to ratify the new agreement, 
including giving up the open period

Two competing unions, which didn’t have enough
employee support to file own certification applications, 
challenged the renewal

LRB overturned precedents which allowed open
periods to be closed by employee ratification

Labour Relations Board Decisions
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UA Local 488 and IBEW Local 424 v. Firestone Energy Corporation,
Alberta Labour Relations Board (2009)

Principles 
Board decided it should have greater liberty to change
existing precedents

There was effective ratification of the new collective
agreement, but not for the purpose of closing the
open period – original open period still existed

It was an ULP for the Employer to seek, initiate, and
negotiate a new collective agreement that would have
the effect of removing the open period

Labour Relations Board Decisions
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UA Local 488 and IBEW Local 424 v. Firestone Energy Corporation,
Alberta Labour Relations Board (2009)

Implications 
This case overturns significant longstanding decisions
and creates uncertainty about the Board following its
precedents, particularly in construction

Early renewal of collective agreements does not close
the open period

Employers and unions must be careful how they
handle early renewals

This decision is being challenged

Labour Relations Board Decisions
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THANK YOU
for attending!

Please join us for our post 
seminar reception.

McLennan Ross LLP
Edmonton - Calgary - Yellowknife



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /CMYK
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /CreateJDFFile false
  /Description <<

    /BGR <>
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /CZE <>
    /DAN <>
    /DEU <>
    /ESP <>
    /ETI <>
    /FRA <>
    /GRE <>

    /HRV (Za stvaranje Adobe PDF dokumenata najpogodnijih za visokokvalitetni ispis prije tiskanja koristite ove postavke.  Stvoreni PDF dokumenti mogu se otvoriti Acrobat i Adobe Reader 5.0 i kasnijim verzijama.)
    /HUN <>
    /ITA <>
    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /LTH <>
    /LVI <>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /POL <>
    /PTB <>
    /RUM <>
    /RUS <>
    /SKY <>
    /SLV <>
    /SUO <>
    /SVE <>
    /TUR <>
    /UKR <>
    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /ConvertToCMYK
      /DestinationProfileName ()
      /DestinationProfileSelector /DocumentCMYK
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


